FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 ' .

CERTIFIED MAIL ' . : :
i ; Garrett M. Lott, Treasurer
‘? " Ashcroft 2000
y 9378 Olive Blvd., Suite 206
_ St. Louis, MO 63132 '
L,:;—; : ' _ RE: MUR 5181
oy . Ashcroft 2000 and 7 -
_ Garrett M. Lott, Treasurer
s ~ Dear Mr. Lott: - '

& . On March 15, 2001, the Federal Election Commission notified Ashcroft 2000

:5 ("Committee") and you, as Treasurer, of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act"). A copy of the complalnt was

forwarded to your client at that tlme _

Upon further review of the allegations contained in the complaint, and information
supplied by you, the Commission, on July 23, 2002, found that there is reason to believe that
Ashcroft 2000 and you, as Treasurer, violated 2 U.S.C. §§ 441a(a)(2)(A) and 434(b), provisions
of the Act. The Factual and Legal Analysis, which formed a basis for the Commission's finding,

is attached for your information.

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Statements should be submitted under oath. All
responses to the enclosed Order to Answer Questions and Subpoena to Produce Documents must
be submitted to the General Counsel’s Office within 30 days of your receipt of this letter. Any -
additional materials or statgments you wish to submit should accompany the response to the -
order and subpoena. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation. ~

You may consult with an attorney and have an attorney assist you in the preparation of
your responses to this order and subpoena. If you intend to be represented by counsel, please
advise the Commission by completing the enclosed form stating the name, address, and
telephone number of such counsel, and authorizing such counsel to receive any notification or
other communications from the Commission.

. If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upon receipt of the request, the Office of the General
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Counsel will make recommendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so-that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for-pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent. . :

Requests for extensions of time will not be routinely gfanted Requests must be made in-
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Ofﬁce of the General Counsel ordinarily w111 not nge extensmns

beyond 20 days.

This matter will remain confidential in accordancé with 2. U S.C.§8 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made

public.

If you have any questions, please contact Mary L. Taksar, the attomey ass1gned to this
matter, at (202) 694-1650.

Sincerely,

Pl

avid M. Mason
Chairman

Enclosures .
Order and Subpoena -
Designation of Counsel Form
Factual and Legal Analysis .

cc: Ashcroft 2000 c/o
Garrett M. Lott, Treasurer
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' FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS:. Ashcroft 2000 and Garrett M. Lott, =~ MUR 5181
‘ : as treasurer ’ S

I GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Eiection '
Commission ("Cemnﬁesion") by the Alliance for Democracy, Common.Caus.e, the

National Voting Rights Institute, Hedy Epstein and Ben Kj elshﬁs alleging that Ashcroft

2000 accepted an excessive in-kind cofxfribution from Spirit of America PAC (“fh’e’

PAC”) in the form of alﬁmc-lfais'ing list, in violation of the Federal Electiofx Cempaign Actl
of 1971, as amended ("the Act"). See 2 U.S.C. §-437g(a)(1). | o
II. FACTUAL BACKGROUﬁD | _

- Asheroft 2000 is the principal campaigﬁ eommittee for John Ashcroft :fof the 2000
Senate elecﬁon., “The PAC, according'to eublic information sources, was formed in 1996
by then-Senator John Ashcroft as a ‘fleadershipf’ PAC. See Edward Zuckerman, ]l‘he
Almanac of Federal PACs 2000-01, pages 390, 396; Congréssionql Quarterly 's Federal
PACs Directory 1998-1999, page 393. ‘T_he' PAC filed its initial Statement of
Organization with the Commission on June 17, 1996. The PAC ﬁled' a Notification of
Multicandidate Status on Octeber 7l 1998, identifying. five candidates to which the PAC
had contributed and certlfymg that the PAC had received contrlbutlons from more than
50 persons. See 2 U.S.C. § 441a(a)(4): Thus, at the tlme of the activity in this matter, the |
PAC’s contribution limit to candldates and their candldate committees was $5, 000 per
election. See 2 U.S.C. § 441a(a)(2)(A). The PAC disclosed making, and Ashcroft 2000
'disclosed reeeiying, two $5,000 contributions on June 30, 1999: one ih connection with

- the 2000 primary ‘election and one in connection with-the 2000 general election. Thus,
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 any additional contribution from the PAC to Ashcroft 2000 in connection with 22000

election _Would have becﬂ excessive.
IIIl. RELEVANT LAW |

The Act provides that no person shall make contributions to a_ﬂy candidate and his
or her authorized political committees with respect to any election for federal office -

which in the aggregate exceed $1,000. 2 U.S.C. § 441a(a)(1)(A). Multi-candidatqﬂ__l__;

~ political committees may contribute an aggregate of $5,000 per election to any federal

candidate and his or her authorized political committee. 2 U.S.C. § 441a(a)(2)(19. The
Act defines “multi-candidate political comn‘li'ttecs’; as tﬁose pol.itical committeés ;hich
have been registered with the Commission for at least six months, have r.eceived
contributions from more than 50 persons, and have made contributions to at least five
federal caﬁdidates. 2 U.S.C. § 441a(a)(4). Candidafes and i)olitical committees may not
accept contribﬁtions which exceed the statutory limitations of section 441a. 2 U.S.C.

§ 441a(f). |

Also under the Act, a “cbntribution” includes “any gift, subscription, loan,

advance, or deposit of money or anything of value made by any person for the purpose of
inﬂue;ncing any election for Federal office.” 2 U.S.C. § '43’1(_8)(A)(i). The Corﬁmission’s
regulations provide that ‘;zx_nything of value” includes all in-kind contributions, including
the provision of goods orl s'ér?ices without charge or at a chargé which is leés thaﬂ the
ﬁsual and normal charge for such goods or serViées. 11CFR. § 100.7(a)(1)(iii)(A).. _ Fér
purposes of 11 C.F.R. § 100.7(a)(1)(iii)(A), usual and normal chairge for goods means the
price of those goods in the market from which tﬂey ordinaﬁly would have been purchased

at the time of the contribution. 11 C.F.R. § 100.7(a)(1)(iii)(B). The regulations

specifically include mailing lists as an example of such goods or services. Id. See also
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11 C.F.R. § 100.8(a)(1)(iv)(A). The entire amount pa_id as the purchase price for a .

- fundraising item sold by a political committee-is a contribution. 11 C.FR. -

§ 100.7(2)(2).

It is unlawful for any corpdration to make a contribution or expenditure in

* connection with any fedéral election. 2 U.S.C. § 441b. Itis also un}éwﬂ:l _fdr any officer

or director of a corporation to consent to any corporate expenditures which may be
prohibited contributions to candidates or committees. Jd. It is unlawful for any candidate

or political commiittee to écéept or receive any contribution from a corporation. Jd. For

purposes of Section 441b, the term “contribution” includes any difect or iﬁdife‘ct .
payment, distriBution, loan (other tﬁan from a national or Sfate bank mad.e in accord_énc‘e
with the applicable bankiﬁg laws and regulations in the ordinafy course of business),
advance, deposit,. or gift of money, or any services, or anythin_é of value to any candidate .
or campaign boﬁmitt.cae in connection with a federal electién.- 2U.S.C. § 441b(b)(2).

A candiciate whc_S receives a contribution, or ady loan for u;se ip connection wi.th
the campéign, or makes a disbursemént in conﬁéction.with such campaign, is coﬁsidered, :
for purposes of .the Abf, to have received the cohtribuf_ién or loan, or made fhe
disbursement as an agent of fhe authorized committee or committees of such caﬁdidéte.
2U.S.C. §432(e)(2).

Finally, all political"'commit'tees are required to file fépo_rts of their receipts and-

disbursementé. 2 US.C. §_434(a). Each report filed by a committee not authorized by a

candidate must disclose all contributions made to candidates and their committees.
2 U.S.C. § 434(b)(6)(B)(1). All political committees must report the identification of -
each political committee which has made a contribution to the reporting committee,

togetluer with the date and amount of any such contribution. 2 U.S.C. § 434(b)(3)(B). In-
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kind contributions mhst be reported as both contributions received and expenditures
made. 11 C.F.R. § 104.13(a)(2).
IV. COMPLAINT

The complaint alleges that the PAC contributed to Ashcroft 2000 a fundraising

list of 100,000 donors and that Ashcroft 2000 in turn generated eamihgs in 2000 by

_renting ou_t the list to a fundraiser, Precision Marketing, Inc. (“PMI”).! See “Possible

Ashcroft Campaign Violation,” The Washingion Post, February 1, 2001, at pag_é A4,
Specifically, the complaint ﬁoteé that Ashcroft 2000 receivéd payments th;'oughgut the |
year 2000 totaling $116,922 for rental of the list | | -

| The cdmplaint also states that the PAC developed th_e -fund'rais_'ing. list betwé_én _
1997 and 1999 at a cost of more than Si million. Further, thé 'cor.nplaint states that the
PAC had already given the maximum contribution to Asht:roﬁ 2000 rggarding the 2000
election cyc.le,l $5,000 for the primary and $5,000 for the geﬁeral. The complaint alleges
that‘fhe PAC’s fundraising list constituted an in-kind excessive c'ont.ribution of
“substaﬁtial market value” to Ashcroft 2000. In addition, the complaint alleges_ ihat the -
PAC and Ashcroft 2000 failed to report the.mékinég aﬁd receipt of this ;;oﬁtribution.

V. RESPONSE | _ |

Ashcroft 2000 ﬁlp_d a resi)onse on April 2, 200_1,2 stating that it did not acce?t any

direct or in-kind contribut'i{)ﬁs from the PAC excépt as reﬁdrteci on its disclosure reports.
Ashcroft 2060 also states that it conducted all of its fuhdréising activity “fhrouéh outside, -

professional vendors™ and that the vendors used lists prepared by the vendors. Ashcroft

2000 Response, page 1.

According to publicly-availabie information, PMI was incorporated in Virginia in 1994.

2 Ashcroft 2000 identified itself as a multi-candidate commmee allhough itis in fact a candldate
- committee. See Ashcroft 2000 Response at page 1.
: "4
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The response then briefly described the role of candidate John Ashcroft. Ashcroft
2000 stated:

John Ashcroft granted to [Ashcroft 2000] a license to use certain information
owned by him, including the authority to rent from vendors mailing lists
developed for [the PAC]. [Ashcroft 2000] subsequently sub-licensed all or a
portion of the licensed data to others, along with other intellectual property owned

by [Ashcroft 2000], all in full compliance with [the Act] and applicable FEC
regulations.

Ashcrc;ﬁ 2600 Response, page 1.
VI. ANALYSIS
-A. Exchange of Mailing List'for'Signature on Fundraising Letters ~ -

In determining whether a transaction involving the exchange of mailing lists
between a political committee a_nd cofmhittee or other entity results in a contribution, the
Commission examines whether the transaction involved a bargained-for exchange of
equal value. Specifically, the Commission a.malyzes whether the committee has paid for
the use of another organizatibn’s mailing list in a commercially acceptable manner, either
by the user of the list paying the list owner a fee equal to the market value of the list or
alternatively, by thé user of the list exchanging names of corrésponding value with the
list owner. See, e.g., Advisory Opinion 1981-46. |

In'Advisory Opinion 1981-46, a Congressional candidate committee contracted
with a fundraising vendor 'tp d;evelop a direct mail program to raise funds for the -
committee and to act as a broker of the committee’s contributor list. As part of the -
package provided by the vendor to the comhﬁltee, the vendor would nég_otiate with other
organizations for use of their mailing lists to increase the list of names from which the
client committee could solicit contributions. In its request for this advisory opinion, the
_c‘:ommittee asked the Commissibn whether the committee’s exchange of names from its
contribufor list for the use of names of corresponding value from the list of another

5
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poiiticat committee is considered “usn'al and normal charge” for goods within the
meaning of 11 C. F.R § 100. 7(a)(1)(m)(B) The Commission concluded that if the
exchange of names on a contributor list is an exchange of names of equal value accordmg
to accepted industry practice, the exchange is considered full consideration for services
rendered and therefore, no contn'hution results. | B |

The Commission also has conSidere'd the impact of a three-way exchange of

- mailing lists. See Advisory Oprmon 1982-41 The proposed exchange in Advrsory

Opinion 1982-41 involved a Congressronal commrttee allowrng an orgamzatlon called
Jubilee Housmg (“J ub_rlee”) touse 5,000 narhes from its mailing list in exchange t;)r
Jubilee making arrangements for the committee to use 5,000 names from. a mailing list -

“belonging to a third organization. In return, the third organization would use 5,000
names from Jubilee’s mailing list. The committee acserted that the use of a list of value
is the consideration for which each party bargained and that a multi—party eJrchange isa
routine and usual method of arranging such transactions. lThe cornmittee asked the
Commission whether the descrihed- exchange of lists or any similar arrangement within
the general practice of the trade was an acceptable means of paying for the use of the

mailing list and further, whether the exchange would result in a contribution that would

be limited or prohibited. The Commission noted that it has recognized that if an

Vv /

ekchange of names on a cor'rtributor list is an exchange of names of equal valueas -
determined by industry practice; the exchange tvould be considered full _consideration for
services renderedQ The Commission concluded that assuming such rnulti-party exchanges
are rontine and hsual in the list brokerirrg industry and the three-way exchange is an
exchange .of equal value, the exchange of lists between the committee and the two

organizations was permissible under the Act and did not result in a contribution being
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-1 made by these orgarﬁzation; td the committee, but was instead a bargained-for exchange
2~ of consideration in a commercial transaction. |
3. The available information at this stage fails to esial')IiSh whether the exchange at
4  issue was a bargained-for exchange of equal value and therefore, the difference in value

5  between the mailing list and then-Senator Ashcroft’s signature in thé'{fundr_ai"sing appeals

;o 6 would result in a contribution from the PAC to Ashcroft 2000. See 2 U.S.C.
ah : . . _ -
f& 7 §431(8)(A)() and 11 C.F.R. §§ 100.7(2)(1)(iii)(A) and 100.7(a)(2). Such a contribution

®

8  would constitute receipt of an excessive contribution because the PAC had already given

-- 9  the maximum contribution to Asheroft 2000 regarding the 2000 election cycle, $5,000 for

28

10  the primary and $5,000 for the general. See 2 U.S.C. §§ 441a(a)(2)(A) and 441a(f).”

" ey g
o .ondl gy Al e,

11 The very brief and unsworn response submitted by Ashcroft 2000 indicates that
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12 John Ashcroft received the mailing list from the PAC and that he grant_ed Ashcroﬁ 2000 |

13 “alicense to-uée_ certain information owned By him, including the authority to rent from
-14  vendors mailing lists déveloped_ for [the PAC].” Ashcroft 2000 Response, page 1. |

15 Ashcroft 2000 does not provide any information regarding the value of the mailing list

16  and the use of then—Se_nator Ashcroft’s signéture or an explanation as td how the items

17 can be considered items of equal value. Ashcroft 2000 neither describes the pufported

18  agreement between the p_arties.nor provides a copy of the agreement, licensé or sub-

19 license. The campaign corfirﬁittee'also fails to préVide infdrrnation that the exchange of a

20  mailing list fbr a signature on fundraising letters is routine and usual in the direc;,t mail

21 industry. Seé Advisory Opinion 1982-41. If the exchénge is not routine and normal in

22 the industry or if the value of the list exceeds the value of the use of the Senator’s

23 signature in the PAC’s fundraising appeals, a contribution resulted. 2 U.S.C.

. 24 §431(8)(A)(i) and 11 C.F.R. §§ 100.7(a)(1)(iii)(A) and 100.7(a)(2).
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Moreover, it' is ﬂot apparent that the Senator anticipated making any use of the list
other than for the benefit of his campaign. It appears that candidate Ashcroft neither
obtained the mailing list from the PAC for his own personz;ll' use nor had any other use for
the mailing list except for use in connecﬁon with his campaign. .Thqsé-then-Senator
Ashcroft may have acted as an égent of his authorized committee, Aéﬁcroﬁ 2000, in - _

receiving a contribution from the PAC in the form of a mailing list for use in connection

. with his campaign. See 2 U.S.C. § 432(e)(2).

Furthermore, pursuant to 2 U.S.C.'§ 434(b), because committees must report all

contributions mhde and received by the committee and candidate and Ashcro_ft 2000 did

not disclose the transaction on its FEC Reports, the campaign committee may have also

~ failed to meet the reporting requirements relative to the possible contribution from the

PAC.

In light of the possible excessive contribution received by Ashcroft 2000 and the

attending possible reporting violations, there is reason to believe that Ashér_o.ﬁ 2000 and

Garrett M. Lott, as treé.surer, violafed -2 US.C. §§ 441a(ﬁ and.434(5).
| B. Sale/Rental of List by Ashcroft 2000 to Tﬁird Parties

The Commission has historically considered the excixange of fundraising lists,
usually called ma_ili_ng liéts_, as potential cohtn'butions, both as items of value given to
political committees and ‘as'-it'e'ms that are sold or rented out bylcom.mittees,- and therefore,
the payment for the propeﬁy or use of the probeﬁy must not be from a prohibited sourcé
and must not exceed the contribution limits. See 2 U.S.C. §§ 431(8)(A)(i), 441a(a), 441b
apd 11 C.F.R. §§ 100.7(a)(1)(in1)(A) and 100.7(5)(2). The Comn;ission has specifically
advised that when a committee asset is sold or used to produce revenue for a committee, |

the proceeds are considered contributions to the committee. See Advisory Opinions

1992-40 (committee’s receipt of funds raised in a phone service marketing project would
T g | _
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cohsfitﬁte confributions); 1991-34 (cbmmittee’s receipts from ongoing enterprise
involving sale of data from.a leased database of registered voters would cohstitutel
céntributions); 1983-2 (committee’s receipt of funds from"“fee-for—serviqes” use of its
computer would consti_fute contributioﬁé).

The Commission has permitted isolated sales of committee aééets without
inherent contributién‘ circumstances wheré the assets had been purchased or developed
for fhe committee’s own particular use rather than for sale in fundraising activity and
such assets had ascertainable market value. See Adviso;y Opinions 1989-4, 198§-14, and : E
1981-53. 'Spe_ci'ﬁcally, .the saie or rental of a;-mailing list &oés not resul't ina puréh_aser or
renter making a contribution when two criteria are met: the mailing list r.nuSt be
deVeloped_by the campaign committee in the normél course of its operati§ns and for its
own use ratﬁer than as an item to be sold or rented to third parties; and the list must ble
sold or rented at the “usual and normal” charge. See Ad{/isory Opinions 1989-4 (a
committee’s saie of its ma_iling lists and other assets to a state committee ét.the usual and
normal charge Would ﬁot result-in a contribution); 1988-12 (a committee providing
rrie'mbership lists for reimbursement from a federally chartered savings bank in the fonﬁ :
of an unspecified portion of the_anﬁual membership fee on'eéch credit card i'ssuéd is not
bargained-for conside_ratipn in.a commercial transactién and results in a prohibited
contribution); 1981-53 (a; cérﬁmi_ttee’s sale of a mailing list it ﬁad dcvéldpe& toa "
commercial list vendor fof usﬁél and normal cha;-ge for such a list would not c_onétitute a.

contributioh). |
For example, in Advisory Opinibn 1981-53, the Coﬁmission examined “'ﬁétl1er a
committee’s sale of its computer tape mailing list to a corporation would constitute a

contribution prohibited by 2 U.S.C. § 441b. The committee stated that it had developed |

its mailihg list by compiling names from publicly available voter registration listsin
i . 9 .
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1  Indiana and that the $4,216 in expenses that were incurred relative to the list 'included
2 - travel expenses, supplies, copying, labor, and équipment. The committee proposed
3 selling the list to a corporation for $4,000. The Commission determined that the Act

-4 would permit the committee to sell its computer tape mailing list to the corporation

5 provided that: the committee developed the mailing list in the normal course of its

Sl A

R

o T

E 6  operations and primarily for its own uSé rather than for sale as a fundra1s1ng item; and the
L= 7  price the committee charged represented the usual and normal charge for such tapeslm' -.

E 8 underll C.F.R. § 100.7(a)(1)(iii); which ipdicates that “the ﬁsual and hormal C}.lf_“_'ge” for
% 9  goods means the price of the goods in the m‘arket from which ﬂiey ordipaﬁly wou;d have
5 10  been purchased at the time of the contribution. | '

11 In this matter, Ashcroft 2000 apparently entered into a transaction with PMI, Inc.

e

1.2 that enabled the corporate entity to rent or use the mailing lis; developed by tﬁe PAC.

13 Ashcroft 2000 disclosure reports disclose rece;ipts totaling dvér $116,922 from PMI, Inc.
14  in 2000 for list réntal. Because the mailing list that Ashcroft 2000 rented, licensed or

15  sub-licensed to PMI, Inc. was developed for of by the PAC and not developed by

16 Ashcrqﬁ 2000 for its own use, the transaction between Ashcroft 2000 and PMI, Inc. fail
17  to meet the first criterion required for the narrow exception that allows the sale éf a

18 campaign asset not to result in a contribution — the sale or rental involves a mailing list
19 that has been developed ‘by'-tt'xe campaign committee iﬁ the h‘orrﬁal course of its - |
20 - operations and for its own use.” In addition, it is not apparent from the available k

21  information that the transaction meets the second crite'rioﬁ of the narrow exception, i.e.,
22 -whether PMI, Inc; the renter, licensee or sub-liceﬁsce,'paid the usual and }nlorma'l charge

23 for the mailing list. See Advisory Opinions 1989-4, 1988-12, and 1981-53. See also.

24 11 CER. §§ 100.7(2)(1)(iii)(A) and (B) and 100.7(a)(2).

10
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The transaction between Ashbroft 2000 and PM], Inc., therefore appears to have
resulted in the making and receipt of a prohibited corporate contribution. In light of the -
- possible corporate contribution received by Ashcroﬁ 2000 from PMI, Inc there is reason

to beheve that Ashcroﬁ 2000 and Garrett M. Lott as treasurer,. wolated 2 U S.C.

§ 441b(a).
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